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SUBJECT: USE OF PRICE VARIATION CLAUSES IN NATO 

INFRASTRUCTURE CONTRACTS 

REF: USNATO 0975 

THE FOLLOWING RESPONDS TO INQUIRIES IN REFTEL REGARDING 
US POLICY AND REGULATIONS IN USE OF PRICE VARIATION 
CLAUSES. 

1. CURRENT DOD POLICY IS AGAINST THE USE OF SUCH PRICE 
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ADJUSTMENT CLAUSES IN US MILITARY CONSTRUCTION CONTRACTS. 
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TO ASSURE THAT PROJECTS CAN BE COMPLETED WITHIN AUTHORIZED 
AMOUNTS, THE US SERVICES DEVELOP THE MOST REALISTIC POSSIBLE 
PROJECT COST ESTIMATES PROJECTED TO THE ESTIMATED TIME OF 
ACTUAL CONSTRUCTION. TO ALLOW FOR INFLATION, ANTICIPATED 
MATERIAL AND LABOR COST ESCALATION ARE FACTORED INTO THE 
FINAL ESTIMATES SUBMITTED TO THE CONGRESS. AS YOU ARE 
AWARE, CONGRESSIONAL MILCON AUTHORIZATION APPROVALS ARE 
GIVEN ON A LINE ITEM BASIS BY INSTALLATION, BASED ON 
SPECIFIC DOLLAR COST ESTIMATES FOR EACH PROJECT, AGAINST 
A CLEARLY DEFINED SCOPE. WHILE SOME PROJECT COST VARIA- 
TION IS PERMITTED, UPPER COST LIMITS ARE ESTABLISHED 
UNDER THE AUTHORIZATION LAWS AND MAY NOT BE EXCEEDED, CON- 
TRACTUALLY OR OTHERWISE, WITHOUT AMENDED LEGISLATION. 

CONSTRUCTION COST ESTIMATES CONTAINED IN THE DOD FIVE 
YEAR DEFENSE PROGRAM ARE REGULARLY ADJUSTED TO REFLECT 
ECONOMIC TRENDS AND ANTICIPATED ACTUAL COSTS FOR THE 
FUTURE YEAR PROGRAMS. 

2. THE US MILITARY DEPARTMENTS HAVE BEEN REVIEWING 
THE SUBJECT OF PRICE ADJUSTMENT CLAUSES FOR POSSIBLE USE 

IN FIXED PRICE FORMALLY ADVERTISED CONSTRUCTION CONTRACTS. 
A CLAUSE COVERING CERTAIN LIMITED CONSTRUCTION MATERIALS 
HAS BEEN DEVELOPED BY THE ARMY CORPS OF ENGINEERS FOR 
USE ONLY IF INFLATIONARY TRENDS IN CONSTRUCTION COSTS 
SHOULD BECOME SO UNCONTROLLED AS TO THREATEN THE FEASI- 
BILITY OF RECEIVING GOOD BIDDING COMPETION ON FIXED 
PRICE CONTRACTS. IT HAS NOT BEEN IMPLEMENTED FOR USE 

AND THERE ARE NO CURRENT PLANS TO USE IT. IN NO CASE, 
HOWEVER, COULD THE COST LIMITATIONS ESTABLISHED IN THE 
ANNUAL MILITARY CONSTRUCTION AUTHORIZATION ACTS BE 
EXCEEDED. 

3. BECAUSE OF COUNTRY-TO-COUNTRY AGREEMENTS, THE CON- 
TRACTING SITUATION IS DIFFERENT FOR CONSTRUCTION IN CER 
TAIN FOREIGN COUNTRIES. IN ICELAND, WHERE THE U.S. IS 
HOST FOR INFRASTRUCTURE PROJECTS, CONTRACTS INCLUDE 
PRICE REVISIONS AND PRICE ESCALATION CLAUSES TO COVER 
REVALUATION OF ICELAND KRONER AND INCREASES IN LOCAL 
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WAGE RATES. SIMILARLY, IN THE ABSENCE OF EXCLUSION 
UNDER A CONTRACT, APPLICATION OF ITALIAN LAW REQUIRES A 
PRICE REVISION CLAUSE FOR CONSTRUCTION UNDERTAKEN IN 
ITALY IN APPROPRIATE CASES. IN THE CASE OF BERMUDA, 

WHERE US HAS ALSO ASSUMED HOST NATION RESPONSIBILITIES, 
THERE IS NO AGREEMENT REQUIRING AN ESCALATION CLAUSE, 

SO CONTRACT AWARDS ARE ON A FIXED PRICE BASIS. 
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4. IN RECOGNITION OF THE IMPACT OF ENERGY SHORTAGE ON 
DOD PROCUREMENT, DOD POLICY HAS CONCENTRATED ON TECH- 
NIQUES FOR AWARDING NEW PROCUREMENT CONTRACTS AND WAYS 
OF ADMINISTERING THEM TO MITIGATE THE IMPACT OF SHORTAGES 
AND EXTREME PRICE ESCALATION ON GOVERNMENT CONTRACTORS. 
FOR ACQUISITION OF MAJOR DEFENSE SYSTEMS, DOD PRIME 
CONTRACTS FOR HIGH ECONOMIC RISK EFFORTS CHARACTERISE 
CALLY INCLUDE SOME FORM OF PRICE ADJUSTMENT PROVISIONS 
FOR ESCALATION. DOD POLICY SUPPORTS THE SAME DEGREE OF 
PROTECTION FOR SUB-CONTRACTORS. 

5. WE BELIEVE A POSITIVE ACTION NATO CAN TAKE AT THIS 
TIME IS TO IMPROVE THE NATO ESTIMATING AND REPORTING 
SYSTEM AND TIGHTEN CONTROL OVER CHANGE ORDERS. THREE 
SPECIFIC SUGGESTIONS WE OFFER FOR CONSIDERATION ARE: 

(A) DEVELOP PROCEDURES TO MAINTAIN AND UPDATE PROJECT 
ESTIMATES FROM DATE OF ORIGINAL SLICE APPROVAL TO ADVER- 
TISING FOR BID SO THAT CURRENTLY VALID ESTIMATED COSTS 
ARE CONTINUOUSLY REFLECTED; 

(B) REQUIRE NATIONS TO REPORT IMMEDIATELY CONTRACT AWARDS 
(THIS IS BEING DONE NOW) AND REQUIRE AN IMMEDIATE REVISION 
IN THE CWE AND AUTHORIZED AMOUNT BASED ON THE CONTRACT 
AWARD AMOUNT PLUS A FIXED PERCENTAGE FOR CONTINGENCY 
(PERHAPS 2 OR 3 PERCENT); 

(C) GENERALLY LIMIT CHANGE ORDER AUTHORIZATIONS TO WITHIN 
SCOPE CHANGE ORDERS DUE TO UNFORESEEN SITE CONDITIONS, 
DESIGN OMISSIONS, ETC. OUT OF SCOPE CHANGE ORDERS SHOULD 
ONLY BE AUTHORIZED BY THE P AND P COMMITTEE. 

6. THE FOLLOWING MATERIAL HAS BEEN SENT TO MR. LOVELAND: 
UNCLASSIFIED 

UNCLASSIFIED 

PAGE 04 STATE 053541 


(A) OCE PRICE ADJUSTMENT CLAUSE FOR FIXED-PRICE FORMALLY 
ADVERTISED CONSTRUCTION PROJECTS (PARA 2 ABOVE); 

(B) PRICE ESCALATION CLAUSES APPLICABLE TO ICELAND AND 
ITALY (PARA 3 ABOVE); 

(C) ASD/I AND L POLICY MEMOS OF JUNE 12, 1974 AND 
NOVEMBER 27, 1974 COVERING IMPACT OF ENERGY SHORTAGE ON 
DOD PROCUREMENT AND POLICY ON MAJOR DEFENSE SYSTEM B 
SUBCONTRACTS (PARA 4 ABOVE); 

(D) ASPR PROVISIONS ON ECONOMIC PRICE ADJUSTMENT ON PRO- 
CUREMENT BY FORMAL ADVERTISING; 
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(E) ASPR PROVISIONS ON ECONOMIC PRICE ADJUSTMENT ON PRO- 
CUREMENT BY NEGOTIATION; 

(F) ASPR SAMPLE ECONOMIC PRICE ADJUSTMENT CLAUSES; 

(G) COMPLETE ASPR PROVISIONS (SECTION XVIII) COVERING 
CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS. OTHER 
ASPR PROVISIONS ARE ALSO APPLICABLE TO CONSTRUCTION 
CONTRACTS, UNLESS CLEARLY INCONSISTENT WITH A PROVISION 
IN SECTION XVIII, IN WHICH CASE SECTION XVIII PROVISION 
APPLIES. 

INGERSOLL 
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